


At
















THORNER, KENNEDY& GANO P-S- THE CHESTNUT LEGAL BUILDING

ATTORNEYS AT LAW 101 SOUTH TWELFTH AVENUE

A PROFESSIONAL SERVICE CORPORATION MAILING ADDRESS: P.O. BOX 1410
YAKIMA WASHINGTON 98907-1410

DAVID A THORNER JOHN K. JOHNSEN TELEPHONE (609)575-1400
wW. JAMES KENNEDY (1946 - 1993) n

WADE E. GANO FAX (509)453-6874
BRYAN G. EVENSON
SHAWNM MURPHY OF COUNSEL
MICHAEL J. THORNER BRUCE P. HANSON

March 16, 2006
7937-0001

G. Thomas Tebb, LEG

Section Manager, Water Resource Program
Department of Ecology

12 West Yakima Avenue, Suite 200
Yakima WA 98902-3452

RE: Mikkelsen/Roza Irrigation District

Dear Mr. Tebb:

My client is in receipt of your letter dated March 3, 2006. Additionally, be aware that she only

recently received a copy of your letter of November 22, 2205 through one of her former spouse’s
attorneys, evidently the original was pre-empted from delivery to her.

In response to your questions:

1. Who operated the system under Drought Permit No. G4-34987? Mr. Dana F. Wise a mutual
friend of Mr. Weinheimer and Ms. Mikkelsen, assisted my client during the 2005 operating
season. He operated the system under Drought Permit No. G4-34987 as my client was
recovering from recent cancer surgery and radiation therapy.

Who is Dana F. Wise and what role or positions does he hold related to Drought Permit No.
(G4-34987 and its operation? Please refer to #1 above; Mr. Wise was merely a friend
attempting to help a friend.

When was the meter installed? To my client’s knowledge, the meter was installed prior to July
25 as indicated on the meter-log Mr. Wise supplied.

Who installed the meter? My client was informed by Mr. Wise that he had installed the meter.
Please describe how the flow meter was installed and how the installation conforms to the

manufacturer’s installation guidelines. My client does not have the specifications, but believes
that the meter was installed according to their guidelines.
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Please explain why the meter was not in place November 17, 2005. When and why was the
meter removed, and who removed it? Please be aware that many instances of theft and
vandalism were documented during my client’s brief ownership of the N. Outlook orchard.
These activities prompted due diligence whenever possible to avoid tampering, vandalism and
theft. Therefore, it is entirely conceivable that during your inspections there was no water
meter installed as this property could have easily been vandalized. My client was informed that
when water was flowing it was installed and when not, it was removed. Further, because of the
numerous times it was removed and re-installed, it became apparent that the opening was not
correctly sized and a new larger opening was cut after the final removal to facilitate quicker
installing in the future for domestic consumption.

Who made and recorded each flow meter reading? Mr. Wise made and recorded each meter
reading as indicated on the attached log. Upon review of prior documents supplied by my
client’s former spouse (see attached), she believed this to be more than adequate to facilitate
the Department’s requirements.

Again, it is unfortunate these items could not have been cleared up in November of last year, but we
were not aware that any problems existed. This information should clear any misunderstandings
that may have existed.

Ver:%‘nlly yours,

W. JAMES KENNEDY

WIK/dc

cc: Kim Mikkelson
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IN THE YAKIMA COUNTY SUPERIOR COURT
IN AND FOR THE STATE OF WASHINGTON

KM MIKKELSEN f/k/a KIM _
MIKKELSEN WEINHEIMER, a Case No. 03-2-00629-6
single woman,

Plaintiff, DECLARATION OF
- | LAURA SAUERMILCH

Vs,

ERIC PAUL WEINHEIMER, ,

a single man, DIANE GILMORE, and )

BETTY SCHMIDT, g
Ws
)

Defendants

I, Laura Sauermilch, have personal knowledge of the facts contained in this

Declaration. I am over the age of 18 and make these statements on personal knowledge and am

competent to the matters stated herein.

I am wrting this Declaration at the request of Eric Weinheimer. Mr. Weinheime
contacted me on March 13, 2006 and indicated that Ms. Mikkelsen, his ex-wife, is claiming

“Bric Weinheimer deliberately contrived to obtain a document known to him to contain a fals
accusation and to then file it as part of a legal document”™. On or about October 21, 2005

provided Mr. Weinheimer with a copy of “Extra Notes for the G4-34987 Kim Mikkelsen File’

DECLARATION OF LAURA SAUERMILCH - 1
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which I wrote. The document contained information as to Ms. Mikkelsen being caught and
convicted of a water theft, Mr, Weinheimer indicated this was not true and requested I rewrite it
to only disclose the facts. I indicated that I wrote the document based on my understanding of the
situation at the time and did not see any reason to change it. I later changed the document
unbeknownst to Mr. Weinheimer to reflect the facts as 1 later understood them.

I make this Declaration under penalty of perjury under the law of the State of

Washington.

DATED this day of March, 2006, at Kennewick, Washington.

Laura Sauermilch

1| DECLARATION OF LAURA SAUERMILCH -~ 2
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KIM MIKKELSEN
6609 DOUGLAS COURT
YAKIMA WA 98008-1265

WR/Igh G4-34987 (Drought)




STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY

15 West Yakima Avenue, Suite 200 » Yakima, Washington 98902-3452 = (509) 575-2490

March 3, 2006
CERTIFIED MAIL

Kim Mikkelsen
6609 Douglas Court
Yakima WA 98908-1265

Dear Mr. Mikkelsen:

Enclosed is Notice of Violation No. DE 3153. If you have any questions concerning the content
of the document, please call (509) 575-2490 or write to the Department of Ecology, 15 W.

- Yakima Avenue, Suite 200, Yakima WA 98902-3452.
Sincerely, :

Ao

G. Thomas Tebb, LEG
Section Manager
Water Resources Program

GTT:DM:gh
060309

Enclosure: Notice of Violation

Cc: Leann Ryser, Fiscal/HQ

~ FILE COPYo




STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY

IN THE MATTER OF COMPLIANCE BY . 'NOTICE OF VIOLATION
Kim Mikkelsen with Chapter 90.03 RCW, NO DE 3153

90.44 RCW and the Rules and Regulations

of the Department of Ecology

TO:  Kim Mikkelsen
6609 Douglas Court
Yakima WA 98908-1265

Chapter 90.03.605 RCW authorizes the Department of Ecology (Ecology) to issue Notices of
. Violation in order to achieve compliance with water laws and rules of the state of Washmgton
Notice is hereby given in accordance with RCW 90. 03. 605 as follows: '

On April 15, 2005, Ecology issued Kim Mikkelsen a Drought Emergency Ground Water Permit
under application No. G4-34987. The purpose was to-offset the impacts of the 2005 drought.
The authorization allowed for a back-up supply of irrigation water for 65 acres. Up to

600 gallons per minute (gpm) and up to 117 acre-feet were allowed to be withdrawn from a well
located within the SEY4 NWV4 Section 5, T. 10 N, R. 22 E.W.M. The authorization expired
October 31, 2005.

Several provisions were part of the authorization:

A suitable flow meter approved by the Department of Ecology was to be installed and
maintained in accordance with Chapter 173-173 WAC. The authonzatlon included attached
installation, operation, and maintenance requirements.

‘Whenever water was being withdrawn, bi-weekly (every two weeks) readings of the flow
meter were to be recorded and maintained by the permittee. These readings were to
. document the time, date, withdrawal rate, and the person conducting the measurements.
Copies of these records were to be submitted to the Department of Ecology by November 15,
2005.

There was also a provision for inspection visits by Ecology staff.

The Depﬁrfment received a report from Dana F. Wise on November 15, 2005. The report is
- labeled as being for permit No. G4-34987. The report lacks documentation of the time, date,
withdrawal rate, and the person conducting each measurement.

‘Ecology staff visited the site 10 times during the irrigation season and one time aﬂ;erwards and
did not observe an installed flow meter.

On June 28, 2006 when the well was reported as pumped and the meter read, Ecdlogy staff
witnessed the pump off and the discharge pipe without an installed meter.

Afier the irrigation season, Ecology staff observed a hole cut in the discharge pipe which is
presumed to be for the placement of a flow meter. The location of the hole near a bend makes it
questionable whether reliable readings could have been achieved. Ecology staff also made




Kim Mikkelsen
Docket No. DE 3153
Page 2

observations November 17, 2005 that cast doubt that the meter had yet been installed. There was
no oxidation at the cut edges and no clamp marks on the pipe. Also noted were ﬁlmgs in the pipe
below the opening which surely been washed away if there had been water moving through the

pipe.
This détermination does not constitute an order or directive under Chapter 43.21B.310 RCW.

The Department wants to make sure there is no misunderstanding about the importance of this
water use information. It is essential for the Department to ensure that reliable and accurate
measurement of state water withdrawn and used are made and recorded in order that sound
decisions can be made in administering state water laws and regulation. Furthermore, the State is
paying compensation for actual water use under these Drought Permits.

'Within thirty (30) days from the receipt of this Notice of Violation, provide written response to
the Department of Ecology, Central Region Office, Water Resources Program, 15 W Yakima
Ave, Suite 200, Yakima WA 98902 to address the following questions:

1. Who operated the system under Drought Permit No. G4-349877

2. Who is Dana F. Wise and what role or position does he hold related to Drought Permit
No. G4-34987 and its operation?

3. When was the meter installed?

4. Who installed the meter?

5. Please describe how the flow meter was installed and how the installation conforms to the
manufacturer’s installation guidelines.

6. Please explain why the meter was not in place November 17, 2005. When and why was
the meter removed, and who removed it?

7. 'Who made and recorded each flow meter reading?

Upon receipt of this report, Ecology shall issue such order or directive as it deems appropriate
under the circumstances, and shall notify you by certified mail. RCW 90.03.600 as amended

grants authority to the Department of Ecology to levy civil penalties up to $5,000 per day for
violation of any of the provisions of Chapters 90.03 and 90.44 RCW.

DATED at Yakima, Washington this___ 3 _ day of March, 2006.

A T, ey
&%ﬁ:lmas trebb, LEG ¢
Section Manager
Water Resource Program
" Central Regional Office

GTT:DM:gh
060309a
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STATE OF WASHINCTON

DEPARTMENT OF ECOLOGY

15 West Yakima Avenue, Suite 200 ¢ Yakima, Washington 98902-3452 ¢ (509) 575-24%0

November 22, 2005

Kim Mikkelsen
6609 Douglas Court
Yakima WA 98908-1265

Re:  Emergency Drought Permit No. G4-34987 Meter Readings

We are sending this letter in an attempt to reconcile the observations made during field visits by Department
of Ecology (Ecology) staff with the meter readings provided by you on November 15, 2005. The metering
data you submitted on November 15 appears to be inaccurate.

Ecology staff visited the site a total of nine times starting May 11 and ending October 20. At the time of
each visit, the well was not being used and there was no meter in place. A hole observed in the pipe for the
placement of the meter was observed on November 17, but not at any prior visit. Installation of the meter in
the location of the hole cut into the pipe would not allow adequate straight pipe behind the meter for accurate
data recording. Without proper installation of the meter as recommended by the manufacturer, the data
submitted to Ecology would be inaccurate.

On July 13, 2005, during a phone conversation, you informed Ecology staff that you didn’t intend to use the
 well unless absolutely needed to salvage the crop and that you would call Ecology if you were going to start
using the well. The metering report you submitted on November 15, 2005, indicated water use prior to and
after July 13, 2005.

I have enclosed copies of three pictures that were taken on November 17, 2005, and a copy of our inspection
notes for your reference.

Please provide the following information within the next 15 days:

* When the meter was installed.

* The name of the person who installed meter.

* The meter specification and installation guidelines.

* Why the meter was not available at the time of the inspections.

If you have questions or other information, please contact me at (509)454-7297.

Smcerely

Water Resources Program
Central Region Office

RFB:EAH:gg
051136
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Compliance Visit Work Sheet
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| Kim Mikkelsen

emo

To: Dept of Ecology
From: Kim

CC: file

Date: 11/15/2005

R&  Permit#G4-34987

Attached please find the readings and c_bnsumption for G4-34987 Drought Permit. As per the attached,
total acre-feet of the 117 allowed was 84.04.

Yours,

-

Kim Mikkelsen




Kim Mikkelsen

& D
Dept of Ecology *
Kim
file
11/15/2005
Permit #G4-34987

Attached please find the readings and cdnsumption for G4-34987 Drought Permit. As per the attached,
total acre-feet of the 117 allowed was 84.04.

Yours,

Kim Mikkelsen
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Extra notes for the G4-34987 Kim Mikkelson File
Updated 10-21-05 Laura Sauermilch

The well associated with this authorization did not appear to be used all summer. During
the summer, the site was visited a total of nine times. At the time of each visit, the well
was not being used and there was no meter in place. On 7-13-2005, during a phone
conversation with Kim, we were told that she didn’t intend to use the well unless she
absolutely needed to in order to salvage the crop. She continued by saying that she would -
call us if she was going to start using the well. '

Please contact Phil Crane or Bryce Bealba for more details or background information
concerning this file. Following will be a summary of this background.

Kim Mikkelson and Eric Weinheimer have both contacted this office a few times within
the last six months concerning the ownership of this authorization and its water
privileges. This authorization is in Kim Mikkelson’s name. The orchard manager, Dana

 Wise was recently charged in the alleged theft of irrigation water form the Roza Irrigation
District. (See attached newspaper clipping)

The contents of this file will be a matter of public disclosure as of today.
Per Eric Weinheimer’s 10-21-05 request, Eric Hartwig will visit the well site agajn soon

to take recent photos to compare them to the photos taken earlier in the summer by Laura
Sauermilch and Janielle Marcell.
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The well associated with this authorization did not appear to be used all summer. During
the summer, the site was visited a total of nine times. At the time of each visit, the well
was not being used and there was no meter in place. On 7-13-2005, during a phone
conversation with Kim, we were told that she didn’t intend to use the well unless she
absolutely needed to in order to salvage the crop. She continued by saying that she would
call us if she was going to start using the well.

Please contact Phil Crane or Bryce Bealba for more details or background information
concerning this file. Following will be a summary of this background.

Kim Mikkelson and Eric Weinheimer have both contacted this office a few times within
the last six months concerning the ownership of this authorization and its water
privileges. This authorization is in Kim Mikkelson’s name. The orchard manager, Dana
Wise was recently charged in the alleged theft of irrigation water form the Roza Irrigation
District. (See attached newspaper clipping)

The contents of this file will be a matter of public disclosure as of today.
Per Eric Weinheimer’s 10-21-05 request, Eric Hartwig will visit the well site again soon

to take recent photos to compare them to the photos taken earlier in the summer by Laura
Sauermilch and Janielle Marcell.




